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the responsibilities we have to address 

in response to terrorism, the cost of 

the war, security. There are lots and 

lots of things that we can use this rev-

enue for. 
If you look at the jobs, if you look at 

the revenue and recognize that none of 

this is going to cost the taxpayer one 

red cent, we should consider the real 

merits of a stimulus package that con-

tains a provision to provide the author-

ity to open up this area. 
We have brought this to the floor 

time and time again. We have proposed 

opportunities for committee action. As 

the ranking member on the Energy and 

Natural Resources Committee, I can 

only express my disappointment in the 

process. The Democratic leader has 

taken away from the authorizing com-

mittee, the Energy and Natural Re-

sources Committee, and the chairman, 

the ability to address the formation of 

an energy bill in the committee. For 

some reason there is a terrible fear to 

have a vote on this issue in committee 

or, for that matter, on the floor. 
I know there are several Members 

from time to time who have ideas of 

Presidential aspirations. This body and 

the American people have a right to 

have an energy bill debated on the 

floor of the Senate and voted upon. The 

President has asked for it continually. 

He deems it as a stimulus. We don’t 

seem to be able to move. 
What happened is—as a member of 

the Energy Committee, I am obviously 

pretty close to it—I thought we could 

proceed, have a markup in the com-

mittee, vote it out of committee, and 

take it to the floor. The Democratic 

leader intervened, took the authority 

away from the chairman of the com-

mittee. We have been waiting for the 

majority leader to come up with an en-

ergy bill and present it to us. He has 

not done it. We know it will not in-

clude ANWR. There is absolutely no 

question about that. 
Yet, here we are with a situation 

that is ongoing. Time runs and nothing 

is done. We face a crisis associated 

with our vulnerability and dependence 

on foreign oil. 
Let me add a couple more points that 

bear some reflection. Currently we are 

importing almost 1 million barrels of 

oil a day from Iraq. How can we justify 

on the one hand becoming more de-

pendent on a source that was our 

enemy just a few years ago when we 

fought the war in the Persian Gulf and 

on the other hand, importing oil from 

that country and enforcing a no-fly 

zone over Iraq on a daily basis? We are 

putting the lives of our men and 

women at risk in enforcing that. We 

occasionally take out targets in Iraq. I 

have said it before and I will say it 

again: We take their oil, put it in our 

airplanes, and enforce a no-fly zone. 

They take our money, develop missile 

capability, a biological capability, and 

aim it at our ally Israel. We don’t 

know what they are doing because we 
don’t have inspectors over there any-
more. It is a grossly inconsistent pol-
icy.

We have differences of opinion, of 
course. I respect my colleagues with re-
gard to issues such as this. I find it 
ironic that the spokespersons who 
stand before this body communicating 
directly their feelings on the issue have 
never been up there. They have never 
taken the time. Each year Senator 
STEVENS and I offer trips to ANWR. 
They don’t come. Yet they are experts. 

Members have opinions on this, but 
they don’t go up and see for them-
selves. They don’t evaluate. They don’t 
talk to the people who live there. My 
Native and Eskimo people have rights, 
too. There are 95,000 acres of private 
land that they own in the 1002 area, the 
1.5 million acres in question. The Na-
tive and Eskimo people have no access. 
They can’t even drill for gas to heat 
their homes. Is that democracy? Is that 
fair and equitable? Should they not 
have the same rights as any other 
American who owns private land? This 
is a terrible travesty on the people of 
my State. It is unjustified. 

We are a big piece of real estate with 
a small population. We have real peo-
ple. We have a village in the area. 
Some people say: This pristine area, it 
is an extraordinary area. It is a huge 
area. To suggest that a 2,000 acre foot-
print suddenly is going to have a disas-
trous activity associated with it is ab-
solutely inconsistent with reality. 

We have a village there of 300 people. 
It has a little school, a health care fa-
cility, a little airport. These are real 
people. They have real hopes, real aspi-
rations. They are very disappointed 
that this body fails to hear their cry 
and the Members who feel very strong-
ly about this are refusing to go up and 
talk to them, to recognize that they 
are really there. 

I have said this before, as we look at 
terrorist activities, as we look at vul-
nerability, let’s look at the Mideast for 
a moment. Look at Saudi Arabia. Some 
individuals predict that Saudi Arabia 
is setting itself up for what happened a 
few decades ago with Iran, the fall of 
the Shah, America’s ally. 

Bin Laden’s terrorist activities in the 
oilfields of Saudi Arabia could wreak 
havoc. What you would see is the price 
of oil skyrocketing. A couple of tank-
ers in the Straits of Hormuz taken out 
by terrorist activities could accom-
plish the same effect. 

These are the real risks associated 
with our increased dependence. If you 
look at the terrorists who we can iden-
tify with the Trade Center disaster, a 
lot of them had Saudi Arabia citizen-
ship, including bin Laden. Where does 
the money come from? You and I are 
associated with the business commu-

nity. We know where it comes from. It 

comes from oil. That is the wealth of 

the Mideast; it funds terrorism. Make 

no mistake about it. 

A good friend of mine, a Member of 

this body for many years, Mark Hat-

field, is a pacifist. He said: I would vote 

for ANWR any day than send another 

man or woman of our Armed Forces to 

fight a war on foreign soil, a war over 

oil.
This Senator has been a good soldier. 

I have been here 21 years. I have lived 

with this issue for 21 years. I have 

asked for votes. We passed this bill in 

1995 in both the House and the Senate. 

It was vetoed by President Clinton. It 

is not going to be vetoed by the White 

House this time around. The point is, 

we can’t get the leadership to bring it 

up.
I am going to have to filibuster some-

thing around here. There are a few 

things left to get some kind of a com-

mitment from the Democratic leader-

ship to get a vote on this issue in a 

timely manner. We have that right. All 

we want is a vote. We will take our 

lumps. But they don’t want to vote on 

it.
They don’t want to vote on it, even 

to the point where they are fearful if I 

were to bring this up in committee and 

prevail, that somehow it would pass 

and it would represent a position of 

strength.
Let me conclude by alerting Mem-

bers that we are not going to let this 

issue go away. We are going to force a 

vote. If I have to force a filibuster, I 

will. This time this issue is going to 

come up before this body and be ad-

dressed once and for all. 
I thank the Chair for the time. I 

thank my colleague for his indulgence. 
I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Pennsylvania is recognized. 
Mr. SPECTER. Mr. President, I am 

pleased to follow my distinguished col-

league from Alaska, who has been here 

for 21 years. I can personally attest to 

that and take an affidavit to that fact 

because I came here on the same day 

that he did. We have worked together 

over the years and we have a curious 

relationship, in the sense that he is 

senior to me in the Republican caucus 

because it was done alphabetically, and 

‘‘M’’ comes before ‘‘S.’’ I am senior to 

Senator MURKOWSKI in the Senate be-

cause I come from a State that is 

somewhat larger population-wise but 

not geographically. But it is always a 

pleasure to follow Senator MURKOWSKI

on the floor or any other time. 

f 

TRYING TERRORISTS AS WAR 

CRIMINALS

Mr. SPECTER. Mr. President, I have 

sought recognition to comment on a 

couple of subjects today. First is a sub-

ject that is very much in the forefront 

of the news, which is the proposal to 

try terrorists in military tribunals as 

opposed to trials in U.S. courts of law. 
The Attorney General of the United 

States is quoted in this morning’s press 
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as citing circumstances that the ad-
ministration believes would require 
this change in procedure, and it is a 
matter that I believe ought to be con-
sidered by the Congress, because under 
the Constitution the Congress has the 
authority to establish military courts 
and tribunals dealing with inter-
national law. 

I have written today to the chairman 
of the Judiciary Committee suggesting 
that prompt hearings be held on this 
subject. We are going to be returning 
after the Thanksgiving recess, and we 
will have a chance to look into this 
matter. Events are unfolding very rap-
idly now in the war in Afghanistan, 
with major advances being made by the 
Northern Alliance, with U.S. com-
mandos on the ground, moving in an ef-
fort to find Osama bin Laden. I have 
predicted consistently since September 
11 that we would find him and, as 
President Bush has said, we would ei-
ther bring bin Laden to justice, or we 
would bring justice to him. So the 
issue of military courts is something 
that may be upon us sooner rather 
than later. 

The Constitution provides that the 
Congress is empowered to define and 
punish violations of international law, 
as well as to establish courts with ex-
clusive jurisdiction over military of-
fenses. Under articles of war, enacted 
by Congress, and statutes, the Presi-
dent does have the authority to con-
vene military commissions to try of-
fenses against the law of war. Military 
commissions could be convened to try 
offenses, whether committed by U.S. 
service members, civilian U.S. citizens, 
or enemy aliens, and a state of war 
need not exist. So there has been a del-
egation of authority by the Congress. 
But under the Constitution it is the 
Congress that has the authority to es-
tablish the parameters and the pro-
ceedings under such courts. 

In World War II, in the case of Ex 
parte Quirin, 317 U.S. 1, eight German 
saboteurs were tried by a military 
commission for entering the United 
States by submarine, shedding their 
military uniforms and conspiring to 
use explosives on unknown targets. 
After their capture, President Roo-
sevelt proclaimed that all saboteurs 
caught in the United States would be 
tried by military commission. The Su-
preme Court of the United States de-
nied their writs of habeas corpus, hold-
ing that trial by such a commission did 
not offend the Constitution. 

In World War II, we obviously faced a 
dire threat. The decision was made, un-
derstandably at that time, to have that 
kind of a trial procedure and not in 
regular civil Federal courts. Our cur-
rent circumstances may warrant such 
action at the present time, but I do be-
lieve it is something that ought to be 
considered by the Judiciary Com-
mittee.

I note the presence of the distin-
guished chairman of the committee in 

the Chamber. I just commented, Sen-

ator LEAHY, that I have signed a letter 

to you on this subject. I thought it 

worthwhile to go far beyond the letter 

and to talk about this subject because 

I believe it is a matter of very substan-

tial importance. 
Mr. LEAHY. If the Senator will yield 

for a moment, I haven’t seen the letter, 

but the press described it to me and 

asked me about it. I told them I totally 

agree with you on that, that we should 

have hearings on this—actually a num-

ber of these steps. One of the difficult 

things, as the Senator knows, is get-

ting the Attorney General to come up 

here and testify. I think the last person 

to be able to even ask him a question 

in our committee was the senior Sen-

ator from Pennsylvania during the ter-

rorism bill. 
I only heard part of what the Senator 

was saying, but his usual fashion is to 

lay out the law and the history very 

clearly. I do believe we should have 

hearings. I intend to have a meeting 

with the FBI Director this afternoon. I 

am also going to talk to the Attorney 

General on this and a number of other 

issues, including some about which the 

Senator has expressed concern to me. 

He really should come up here before 

we finish for the year. We should dis-

cuss some of these issues. 
I think the Senator from Pennsyl-

vania is absolutely right in raising 

this. I appreciate him doing it. He does 

us all a service. 
Mr. SPECTER. I thank my colleague 

from Vermont for those comments. I 

think the Attorney General would 

come up on an invitation. We are due 

back here on the 26th. I think it would 

be in order to make this the first order 

of business of the committee on the 

27th. That would be 12 days’ notice. 
I note that there is a very extensive 

Executive Order implementing this 

procedure. This matter is not some-

thing which burst upon the scene yes-

terday. It has been under consider-

ation.
I noted that a key Member of the 

House of Representatives was quoted in 

this morning’s press as not having been 

consulted. I noted the chairman is also 

quoted in the press as having not been 

consulted. That is the President’s 

right. He can take his action, but 

under the separation of powers we have 

our own rights. The Congress has the 

authority to make those determina-

tions. That is what the Constitution 

says. We have the authority to decide 

how those trials will be conducted. Of 

course, we are in a very difficult situa-

tion. We face a struggle for survival 

with what happened on September 11. 

The executive branch is entitled to 

great deference, but we are entitled to 

know the reasons for the President’s 

order and its scope. Such a military 

tribunal need not have a trial by jury, 

which would be expected. Not to have a 

trial by jury is a military court-mar-

tial. There is no explicit privilege 

against self-incrimination. That is 

something we have to consider. 
There is even no right of the defend-

ant to choose his counsel. I don’t think 

that would be the case in every tri-

bunal, but these are powers that are 

very broad, and just as we found it nec-

essary to take some time on the ter-

rorist bill, our job is to take a look at 

it. And the executive will be immeas-

urably strengthened if the Congress 

backs the President. 
Mr. LEAHY. If the Senator will yield 

further on that point, first off, I could 

not agree more with him. I think his 

last point is one that bears emphasis— 

how they might be strengthened. The 

Senator from Pennsylvania and I have 

served here longer than most Members 

of this body. I think it is safe to say 

that we have seen more bipartisan— 

virtually nonpartisan—support for the 

President in the last 2 months than we 

have for any President, Republican or 

Democrat, during the times he and I 

have been privileged to serve together 

in this body. That can be very helpful 

for the President. 
However, it raises one certain dan-

ger. That support in our common goal 

to fight terrorism and to protect our 

fellow citizens in this country is good, 

but if it goes beyond that, and nobody 

has a question, ultimately the Presi-

dency is hurt, the Senate is hurt, and 

the country is hurt. I think we have to 

ask these questions. You have a ques-

tion of basic rights such as counsel, 

jury trial, and whatnot. Obviously, 

there are exceptions. We understand 

that. But if the exception becomes the 

rule, then all of us suffer. We have seen 

this in efforts to go after organized 

crime and in other efforts. It is easy to 

push the envelope because we only need 

it this time. 
We have to ask what are the stand-

ards, what is the trigger for using this. 

I have read the Executive order. It is 

obvious it was thought about a lot. 

George Terwilliger, a former pros-

ecutor from Vermont and former Dep-

uty Attorney General, is quoted today 

as saying a lot of these items have been 

around the Justice Department in both 

Republican and Democratic adminis-

trations—my words, not his—for a long 

time and are being dusted off. Some 

were not dusted off in the past because 

cooler heads prevailed. 
I think the American public will, as 

the Congress has, support the Presi-

dent in a fight against terrorism, but 

the American public deserves having 

questions aired and answers given. The 

Senator from Pennsylvania does a serv-

ice in raising that. I can assure him 

there will be a time set. The Attorney 

General will be requested to come be-

fore us prior to the Senate adjourning. 

There has not been consultation with 

either the Republican or Democratic 

leadership in the Congress on each of 

these issues. I do not know how many 
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other shoes will drop between now and 

the time of the hearing, but whatever 

is there, we will ask about them. 
I do not want to interrupt the Sen-

ator from Pennsylvania any further, 

but I came to the Chamber simply to 

thank him for raising what is a very 

valid point. 
Mr. SPECTER. Mr. President, I 

thank the Senator from Vermont for 

those comments. These are issues of 

very considerable moment. These are 

matters which need to be analyzed very 

carefully.
The war against terrorism is a very 

vital war. Some suggestions have been 

made there might be a concern about 

convicting bin Laden, but I remind 

them, he has been under indictment 

since 1998 for killing Americans in 

Mogadishu in 1993 and the blowing up 

of our embassies in Africa in 1998, and 

there evidence against him linking him 

to the attack on the U.S.S. Cole. So 

there is considerable evidence. How-

ever that may turn out, this is a mat-

ter which should receive deliberation 

by the Judiciary Committee because 

there are very weighty issues to be 

considered.
There is not a great deal of time. We 

are scheduled to have a recess to get a 

secret briefing later today on what is 

happening in Afghanistan. So I ask 

unanimous consent to print in the CON-

GRESSIONAL RECORD a CRS Report for 

Congress, dated October 29, 2001, on 

‘‘Trying Terrorists as War Criminals,’’ 

which outlines some of the key consid-

erations.
There being no objection, the mate-

rial was ordered to be printed in the 

RECORD, as follows: 

TRYING TERRORISTS AS WAR CRIMINALS

(By Jennifer Elsea, Legislative Attorney, 

American Law Division) 

Summary: In the aftermath of the Sep-

tember 11 terrorist attacks on the World 

Trade Center and the Pentagon, the question 

of whether to treat the attacks as acts of 

war or criminal acts has not been fully set-

tled. The purpose of this report is to clarify 

the rationale for treating the acts as war 

crimes and the ramifications of applying the 

law of war rather than criminal statutes to 

prosecute the perpetrators. The discussion 

focuses on the trial of alleged terrorists and 

conspirators by a military commission rath-

er than the federal courts. 

In the aftermath of the September 11 ter-

rorist attacks on the World Trade Center and 

the Pentagon, the question of whether to 

treat the attacks as acts of war or criminal 

acts has not been fully settled. The distinc-

tion may have more than rhetorical value. 

The purpose of this report is to clarity the 

law enforcement implications of treating the 

terrorist acts as war crimes and to identify 

the possible ramifications of applying the 

law of war rather than criminal statutes to 

prosecute the alleged perpetrators. 

Law Enforcement versus Law of War. Some 

observers have expressed concern that treat-

ing terrorist acts as acts of war may legiti-

mize the acts as a lawful use of force and ele-

vate the status of the Taliban and the ter-

rorist networks to that of legitimate state 

actors and lawful combatants. However, it 

may be argued that an application of the law 

of war to terrorism does not imply lawful-

ness of the conflict, nor does it imply that 

perpetrators are not criminals. Terrorists do 

not, by definition, conduct themselves as 

lawful combatants. Under this view, they 

may be treated as war criminals and if cap-

tured, are not entitled to prisoner-of-war 

status under the Geneva Conventions. As 

suspected war criminals, they may be tried 

by any nation in its national courts or by a 

military commission convened by one nation 

or many. 

The Justice Department is reportedly ex-

ploring whether to adopt the law of war ap-

proach to prosecute those responsible for the 

September 11 attacks. It appears that there 

are few legal impediments to adopting such 

an approach. Other practical considerations 

that may arise include the following ques-

tions: Must war crimes be investigated by 

military police, possibly implicating the 

Posse Comitatus Act? If federal or state po-

lice are used, must they follow the same 

standards that they apply to criminal cases? 

How will it affect the United States’ ability 

to extradite terrorists captured abroad? 

Such an approach could also have an im-

pact on civil matters. Will there be any ef-

fect on the possible civil liability of terror-

ists to compensate victims? Would it matter 

if a particular victim was a government em-

ployee or someone located at a ‘‘military 

target’’ at the time of an attack? Will there 

be an effect on the liability of insurers? A de-

cision to adopt a law of war approach to the 

terrorist acts currently at issue, or to all fu-

ture terrorist acts, could also have signifi-

cant foreign policy repercussions. 

What is the Law of War? As a subset of the 

law of nations, the law of war is a composite 

of many sources and is subject to varying in-

terpretations constantly adjusting to ad-

dress new technology and the changing na-

ture of war. It may also be referred to as jus 

in bello, or law in war, which refers to the 

conduct of combatants in armed conflict, as 

distinguished from jus ad bellum—law before 

war—which outlines acceptable reasons for 

nations to engage in armed conflict. The 

main thrust of its principles requires that a 

military objective be pursued in such a way 

as to avoid needless and disproportionate 

suffering and damages. Sources of the law of 

war include international agreements, cus-

tomary principles and rules of international 

law, judicial decisions by both national and 

international tribunals, national manuals of 

military law, treatises, and resolutions of 

various international bodies. 

At the risk of oversimplifying the concept, 

three principles derived from the law of war 

may be applied to assess the legality of any 

use of force for political objectives. 

Military necessity. If the use of force is 

justified, that use must be proportional in 

relation to the anticipated military advan-

tage or as a measure of self-defense. The 

principle applies to the choice of targets, 

weapons and methods. This principle, how-

ever, does not apply to unlawful acts of war. 

There can be no excuse of necessity if the re-

sort to the use of arms is not itself justified. 

Humanity. Lawful combatants are bound 

to use force discriminately. In other words, 

they must limit targets to valid military ob-

jectives and must use means no harsher than 

necessary to achieve that objective. They 

may not use methods designed to inflict 

needless suffering, and they may not target 

civilians.

Chivalry. Combatants must adhere to the 

law of armed conflict in order to be treated 

as lawful combatants. They must respect the 

rights of prisoners of war and captured civil-

ians, and avoid behavior such as looting and 

pillaging. They may not disguise themselves 

as non-combatants. 
Although these principles leave a great 

deal of room for interpretation, there can be 

little doubt, assuming such acts can be 

viewed as acts of war, that the attacks of 

September 11 were not conducted in accord-

ance with the law of war. Even if one con-

siders the Pentagon to be a valid military 

target, the hijacking of a commercial air-

liner is not a lawful means for attacking it. 

Acts of bioterrorism, too, violate the law of 

war, regardless of the nature of the target. 
Constitutional Bases for Establishing mili-

tary Commission. The Constitution empow-

ers the Congress to define and punish viola-

tions of international law as well as to estab-

lish courts with exclusive jurisdiction over 

military offenses. United States law recog-

nizes the legality of creating military com-

missions to deal with ‘‘offenders or offenses 

designated by statute or the law of war.’’ 

Under the former Articles of War and subse-

quent statute, the President has authority to 

convene military commissions to try of-

fenses against the law of war. Military com-

missions could be convened to try such of-

fenses whether committed by U.S. 

servicemembers, civilian citizens, or enemy 

aliens. A declared state of war need not 

exist.
Precedent. Although the current crisis 

does not fit the typical mold associated with 

war crimes committed by otherwise lawful 

combatants in obvious theaters of war, there 

is precedent for convening military commis-

sions to try accused saboteurs for conspiring 

to commit violations of the law of war out-

side of the recognized war zone. In the World 

War II case of Ex Parte Quirin, eight German 

saboteurs (one of whom was purportedly a 

U.S. citizen) were tried by military commis-

sion for entering the United States by sub-

marine, shedding their military uniforms, 

and conspiring to use explosives on unknown 

targets. After their capture, President Roo-

sevelt proclaimed that all saboteurs caught 

in the United States would be tried by mili-

tary commission. The Supreme Court denied 

their writs of habeas corpus, holding that 

trial by such a commission did not offend the 

Constitution.
Power of the Military Commission. As a 

legislative court, a military commission is 

not subject to the same constitutional re-

quirements that apply to Article III courts. 

Defendants before a military commission, 

like defendants before a court-martial, have 

no right to demand a jury trial before a 

court established in accordance with rules 

governing the judiciary. There is no right of 

indictment or presentment under the Fifth 

Amendment, and there may be no protection 

against self-incrimination or right to coun-

sel. While Congress has enacted procedures 

applicable to courts-martial that ensure 

basic due process rights, no such statutory 

procedures exist to codify due process rights 

to defendants before military commissions. 
Congress has delegated to the President 

the authority to convene military commis-

sions, set rules of procedure, and review 

their decisions. This authority may be dele-

gated to a field commander or any other 

commander with the power to convene a gen-

eral court-martial. Statutes authorize pros-

ecuting persons for failure to appear as wit-

ness, punishing contempt, and accepting into 

evidence certain depositions and records of 

courts of inquiry. 
Procedural Rules. Procedural rules and 

evidentiary rules are prescribed by the Presi-

dent and may differ among commissions. 
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Courts-martial are conducted using the Mili-

tary Rules of Evidence set out in the Manual 

for Courts-Martial; however, these rules need 

not apply to trials by military commission. 

Subject to the statutory provisions above, 

the President may establish any rules of pro-

cedure and evidence he deems appropriate. 

Although there may be little judicial re-

view available to persons convicted by U.S. 

military commissions, it is surely necessary 

to provide for trials that will be fundamen-

tally fair under both U.S. and international 

standards regarding the application of the 

law of war. Telford Taylor noted in evalu-

ating World War II war crimes trials: ‘‘It is 

of the first importance that the task of plan-

ning and developing permanent judicial ma-

chinery for the interpretation and applica-

tion of international penal law be tackled 

immediately and effectively. The war crimes 

trials, at least in Western Europe, have been 

held on the basis that the law applied and 

enforced in these trials is international law 

of general application which everyone in the 

world is generally bound to observe. On no 

other basis can the trials be regarded as judi-

cial proceedings, as distinguished from polit-

ical inquisitions.’’ 

There is some historical precedent from 

which an international norm regarding pro-

cedural rights for accused war criminals 

might be derived. The Nuremberg Tribunals 

provide a good starting point, as further re-

fined by the International Criminal Tribu-

nals for Yugoslavia and Rwanda. Perhaps the 

most recent embodiment of the requirements 

of the international law of war is to be found 

in the procedures of the not-yet-operational 

International Criminal Court established by 

the Rome Statute. 

The evidentiary rules used at Nuremberg 

and adopted by the Tokyo tribunals were de-

signed to be non-technical, allowing the ex-

peditious admission of ‘‘all evidence [the Tri-

bunal] deems to have probative value.’’ This 

evidence included hearsay, coerced confes-

sions, and the findings of prior mass trials. 

While the historical consensus seems to have 

accepted that the war crimes commissions 

were conducted fairly, some observers argue 

that the malleability of the rules of proce-

dure and evidence could and did have some 

unjust results. For some, the perception is 

that ‘‘victors’ justice’’ was all that was 

sought.

Assuming that ordinary procedural and 

evidentiary rules are unsuitable for the task, 

it will likely be necessary to adapt or de-

velop a more fitting set. The necessity to 

protect civil liberties will be seen to require 

balancing with the need to protect vital na-

tional security information and the public 

safety.

Possible Challenges. Although federal 

courts do not have jurisdiction to review the 

decisions of legislative courts, a defendant 

sentenced by a military commission may file 

a writ of habeas corpus claiming a violation 

of the law of war, the Constitution, relevant 

statutes, or military regulations. A chal-

lenge based on an interpretation of the law 

of war is not likely to succeed. Because of 

Congress’ power to define and punish viola-

tions of international law, and due to na-

tional security implication, courts are likely 

to defer to the political branches. Due proc-

ess claims are also unlikely to succeed. Case 

law demonstrates the difficulties such a 

challenge would face. A U.S. citizen charged 

with aiding and abetting the foreign terror-

ists might be able to argue that the charges 

against him amount to treason, for which 

the Constitution contains explicit limita-

tions. Aiding and abetting a hostile (but law-

ful) force, however, may be distinguishable 

from conspiring to commit a war crime. 
The broad delegation of authority to con-

vene military commissions makes a statu-

tory claim unlikely to succeed. A defendant 

could argue that Congress, by passing com-

prehensive anti-terrorism legislation that 

does not authorize trial by military commis-

sion, implicitly withholds such authority. A 

similar argument failed in Ex Parte Quirin. 

However, the Supreme Court noted that the 

Espionage Act of 1917 and the Articles of War 

explicitly kept open concurrent jurisdiction 

with military tribunals. 
A last option would be to argue that the 

military commission violated its own rules. 

For such a challenge to succeed, the court 

would have to find that the military review-

ing authority committed an error which 

probably affected the verdict. If the appeal 

were successful, the court would likely re-

mand the case to the military authorities for 

retrial.

f 

RECLASSIFICATION OF SCRANTON- 

WILKES BARRE-HAZELTON, WIL-

LIAMSPORT, AND SHARON MET-

ROPOLITAN STATISTICAL AREAS 

Mr. SPECTER. Mr. President, on an-

other subject of great importance to 

Pennsylvania, on two amendments 

which I am considering offering on the 

stimulus bill, one relates to the reclas-

sification of the Scranton-Wilkes 

Barre-Hazelton metropolitan statis-

tical area and also the reclassification 

of the Williamsport metropolitan sta-

tistical area, and the reclassification of 

the Sharon metropolitan statistical 

area. These areas’ hospitals are in dire 

straits because the Medicare reim-

bursement formulas allow them less 

compensation than that to which they 

should be entitled. 
This matter was considered near the 

end of the last Congress, and there 

were quite a few areas which wanted to 

have a reclassification. All were omit-

ted. The pain for these areas in my 

State has become more intense. An ap-

propriate vehicle would be the stimulus 

package because these reimbursement 

shortfalls have a direct bearing on the 

economies of these three very impor-

tant areas. 
There has been a great problem 

which has resulted from the Balanced 

Budget Act of 1997, and these areas 

have a much lower reimbursement rate 

than adjacent areas. For example, if 

you take the Scranton-Wilkes Barre- 

Hazelton area, they receive $6,010 in 

Medicare payments per case compared 

to Monroe County, an adjacent county, 

which receives $7,390, more than $1,380 

more, an enormous differential. 
What is the result? The nurses and 

the medical personnel go from one area 

to the higher paid area. The Allentown 

area, again adjacent, receives $6,665 

compared to the $6,010 for the Scran-

ton-Wilkes Barre-Hazelton area. The 

Williamsport area, which is in the 

same region, is similarly disadvan-

taged, and so is Sharon, PA. 
I ask unanimous consent that a 2- 

page summary on reclassification of 

these areas be printed in the CONGRES-

SIONAL RECORD since there is relatively 

little time remaining, and the sum-

mary will explain in some greater de-

tail the reasons, and also a copy of the 

proposed amendment which Senator 

SANTORUM and I are considering offer-

ing when the stimulus package comes 

before the Senate. 

There being no objection, the mate-

rial was ordered to be printed in the 

RECORD, as follows: 

RECLASSIFICATION OF SCRANTON-WILKES

BARRE-HAZLETON, WILLIAMSPORT, AND

SHARON METROPOLITAN STATISTICAL AREAS

Many of Northeastern Pennsylvania’s hos-

pitals faced operating losses over the last 

few years, a troubling reality felt all across 

the country. In addition, the area is one of 

the most aged communities in the country, 

therefore the region’s hospitals are ex-

tremely dependent on Medicare reimburse-

ment.

The region has also seen one of the most 

rapid and dramatic shifts to managed care in 

the country: over the last five years, man-

aged care grew from virtually no presence to 

almost 50% of the commercially insured pop-

ulation and 20% of the Medicare population. 

While virtually no hospital in the nation 

has been left untouched by the cost pressures 

inflicted by BBA 97 and other factors, hos-

pitals in the Scranton-Wilkes Barre-Hazle-

ton Metropolitan Statistical Area (MSA) and 

in the Williamsport MSA face a unique situ-

ation.

Both of these MSAs contain areas or bor-

der on areas from which Geisinger Medical 

Center, a 437 bed teaching hospital in 

Montour County, Pennsylvania, draws its pa-

tients—and more importantly, its workforce. 

Due to the understandably high wage costs 

of operating its large tertiary care facility, 

Geisinger has been reclassified to be deemed 

part of the Harrisburg MSA. (Its original 

classification was part of the rural area of 

Pennsylvania.)

Therefore, Geisinger Medical Center is 

being reimbursed based on a wage index that 

is currently more than 12% higher than the 

wage indexes of the Scranton-Wilkes Barre- 

Hazleton MSA and the Williamsport MSA. 

This results in unsustainably low Medicare 

reimbursements within those MSAs, particu-

larly since the costs of living are similar to 

those in Geisinger’s area. 

From 11/13/01 Citizen’s Voice (Hospitals’ 

Numbers): Medicare Payment per case in 

Scranton/Wilkes-Barre/Hazleton—$6,010—

compared to: Monroe County: $7,390; Allen-

town: $6,665; and Harrisburg: $6,359. 

The Scranton-Wilkes Barre MSA wage 

index has been steadily falling, reduced from 

0.8578 last fiscal year to 0.8473. The actual 

wage index for the area is around 0.80, but 

federal law does not permit an MSA to go 

below the state’s rural rate, which will be 

0.8473.

Nursing Shortages Intensifies: the Hospital 

Association of PA has identified Northeast 

PA as the area in the state with the worst 

shortage of nurses. Moreover, other skilled 

care givers remain in very short supply. 

These shortages drive up the cost of health 

care and the need to increase wages—some-

thing which these hospitals have done. 

Sharon, PA, in the Northwestern part of 

Pennsylvania, faces similar difficulty hiring 

skilled workers, due to an unacceptably low 

reimbursement rate and its need to compete 

with bordering areas which qualify for high-

er wage indices. 
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